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Abstract

Even when research exists that may address a specific policy need, advocates may well find themselves unable to locate it.  Worse, as courts and policymakers increasingly frame social policy goals in the language of economics, and rely increasingly on economic analysis to shape social policy, advocates may find that they lack the necessary understanding and vocabulary to address issues or locate relevant research.  This problem is aggravated by the deliberate manipulation by industry advocates, who exploit the lack of training of policy makers and court.  The same problem exists in the field of technology and other specialized field, where industry will exploit the complex nature and specialized vocabulary to achieve policy ends.

The paper suggests that public advocacy would benefit from creation of a permanent set of libraries and educational seminars targeted to general education on economic and technical concepts rather than attempt to organize efforts around specific issues.  This could be patterned on the existing resource library and seminars given to non-profits on fundraising and administrative issues.  For example, the Charity Channel is a non-profit organization designed to facilitate communication among non-profit professionals regardless of organization.  It provides basic literature and classes on issues of general importance to non-profits.  Other organizations perform the same functions regionally.

Part I.
For Historic Reasons, Academics and Advocates in Media Policy Have Not Traditionally Worked Together On Media Reform.

Media law and policy as we know it grew out of the progressive era of the 1930s and again in the civil rights era in the 1960s and 1970s.  The primary authors of policy in these periods made basic assumptions about the nature of democracy and the need for government regulation in media policy.  Notably, these assumptions included both a need for diverse ownership in the communications marketplace, lest a single entity or group of entities acquire sufficient power to subvert democratic discourse through control of news and the modern fora for discussion, and a need for the government to play a role in preserving this diversity of ownership.  These assumptions became loosely embodied in the “public interest” standard incorporated as the foundation of decision making in the Communications Act of 1934 and also found expression in numerous Supreme Court decisions.  The culmination of this trend may be seen in the Supreme Court’s decision in FCC v. National Citizens Committee for Broadcasting, 436 U.S. 775 (1978), in which it simply accepted the FCC’s determination that preventing television broadcasters from owning newspapers in the same local market would enhance diversity of ownership and further the public interest.
In such an environment, the need for rigorous economic research or other allied research from the social sciences to support media ownership limits did not exist.  By contrast, those seeking to reverse existing media and telecommunications policy embarked on extensive use of such tools to demonstrate the superiority of a de-regulated media and telecommunications environment which would rely exclusively on market mechanisms.  As the political and legal currents shifted, a significant drift occurred between the underlying legal theories that supported media regulation and the mass of evidence accumulating in research and policy circles that challenged the fundamental assumptions on which progressive media policy rested.
As a consequence, those supporting traditional media policy goals of diversity of ownership and competition created by government management found themselves unprepared for significant legislative, regulatory and judicial reversals.  While the Supreme Court has consistently refused to re-examine the underlying principles of media regulation and telecommunications policy, lower courts have raised increasing high evidentiary burdens to the Federal Communications Commission (FCC) in its attempts to regulate industry ownership and conduct.  It is further evident in the increasingly aggressive reliance on market mechanisms by legislators, as evidenced in the Communications Act of 1996
 and the mandatory use of auctions to distribute licenses in the Balanced Budget Act of 1997,
 and by the recent actions of the FCC in media ownership and in telecommunications policy.
All these decisions share an emphasis on demanding empirical economic evidence, persuasive economic theory, or other forms of social science analysis to support policy.  Worse, however, the mass of evidence compiled by those opposing the existing rules and existing framework, as compared to the paucity of work relying on these tools in favor of existing policies, have allowed those favoring change to shape the public policy debate.  It is assumed by policymakers that rigorous economic or sociological work supports a drive to market mechanisms, whereas those opposing market mechanisms of necessity rely on emotional appeals to “fuzzier” unquantifiable principles of democracy.

The development of a body of work responsive to the needs of public policy has been hindered by several factors.  SEQ CHAPTER \h \r 1 Organizations favoring deregulation have spent lavishly to develop a network of academic researchers, consultants, lobbyists, and lawyers.  This network drives the policy debate through the production of a body of work along ideological lines, and then seizes opportunities as they arise in the legislative, regulatory, or judicial arenas.

By contrast, those favoring continued regulation of media and telecom-munications along traditional lines – or at least favor traditional principles of using regulation to prevent concentration of communications resources – have failed to create an effective network of scholars, lawyers, and social activists to present the opposite view in a rigorous fashion.  Without the vision and motivation of centralized funders, it has taken these communities an inordinately long time to recognize the threat and their mutual need for one another.  Activists and lawyers have resented the idea that such fundamental principles as democracy and public participation must be subject to rigorous quantifiable research.  At the same time, academics sympathetic to these issues traditionally sought to present their work as neutral rather than advocating a particular position.  Finally, the foundations that are the primary funders of activists and scholars interested in maintaining media and telecommunications regulation under traditional principles have shied away from the appearance of pushing a particular “agenda.”
II.
Case Study: Deregulation of Media Ownership

The recent crisis in media regulation has created an opportunity to create a fully coordinated resistance to the market-oriented approach funded by industry.  The near elimination of the last remaining media ownership rules in June 2003 brought together an ad hoc coalition of academics and activists determined to preserve both the essential principles of media regulation and the existing rules.  The experience ultimately proved successful in the short-term.  Academics and activists worked to produce a body of literature grounded in the social sciences that proved impossible for the FCC and policymakers to ignore.  In the subsequent court battle, the failure of the FCC to address fully the evidence produced by the coalition contributed to the reversal of the FCC’s deregulatory order by the court.  At the same time, the work of the ad hoc coalition served to underscore the lack of a framework for moving forward.

In 1996, Congress enacted a sweeping reform of communications law.  Telecommunications Act of 1996, Pub. L. 104-104.  It was broadly accepted by the FCC and by the federal courts that the 1996 Act constituted a change in basic regulation to one relying on market mechanisms in preference to direct government regulation.  At the same time, the Act made clear that it intended to rely upon the traditional “public interest standard” as the touchstone of communications policy.
  As defined in various sections of the 1996 Act, the public interest standard included universal deployment of advanced services to all Americans, sustaining diversity of voices in the mass media, and encouraging technological innovation.

From the moment the act passed, industry interests and others favoring deregulation sought to emphasize the “deregulatory” and “market-based” nature of the reforms to the exclusion of traditional public interest concerns.  These interests seized on Section 202(h) of the 1996 Act, which required the FCC to conduct a review every two years of its media ownership rules and “repeal or modify” any regulation the FCC found no longer served the public interest.

The FCC completed its first review in 2000.  It found nearly all its rules still required under the public interest standard and proposed only modest revision of the “dual network rule,” which prohibited programming networks from owning one another.
  The FCC relied on its traditional rules of analysis, requiring that those seeking modification or elimination of the rules must demonstrate that it would serve the public interest to eliminate the rules.  The FCC found it served the public interest to maintain ownership restrictions that promoted diversity of ownership.  The FCC did not rely heavily on economic or other analysis in support of this conclusion, finding that those seeking to overturn the existing media regulations needed to prove that relaxing the rules served the public interest, which advocates of relaxation had failed to do.
Industry advocates of relaxed ownership appealed to the Federal Court of Appeals for the District of Columbia Circuit (D.C. Circuit).  This venue proved particularly friendly to industry interests.  Constrained by cannons of judicial interpretation, and subject to reversal by the Supreme Court for failure to at least pay them lip service, the D.C. Circuit purported to find fault with the FCC’s methodology.  Taking the FCC to task for its failure to prove that ownership limits remained necessary to promote the goals of diversity and civic engagement using economic studies or other methods the court found acceptable, the D.C. Circuit eliminated the long-standing prohibition on owning a cable system and a broadcast television license in the same market as “wholly unsupported” and remanded the remaining rules for further justification.

This decision, Fox Television Stations, Inc., v. FCC,  280 F.3d 1027, modified by 293 F.3d 537 (D.C. Cir. 2002), should hardly have come as a surprise to those following media litigation in the D.C. Circuit.  A year earlier, the D.C. Circuit had reversed an FCC attempt to impose a limit on the number of cable systems any entity could own, again on the grounds that the FCC had failed to make a suitably rigorous case for its proposed limit.  Time Warner Entertainment Co., L.P. v. FCC, 240 F.3d 1126 (D.C. Cir. 2001).   In reversing these and other decisions, the D.C. Circuit made two things clear – it would require rigorous empirical evidence and strong economic or other analysis to support any regulation, and that it doubted such evidence in support of regulation existed.
It was not lost on the court that the political winds had shifted and that the FCC, far from defending regulation, sought to eliminate the remaining restraints on media ownership.
  Nor did the FCC miss its cue.  In the fall of 2002, the FCC announced that it would begin a comprehensive review of its remaining ownership regulations, and that it would only sustain regulations on a suitable showing of empirical evidence that any regulation was required to maintain a necessary level of diversity of ownership.
  Simultaneously, the FCC released ten studies it had conducted on its own, purportedly making the case for deregulation.
The 2002 FCC action galvanized activists and academics.  Although some efforts to coordinate research in anticipation of further rulemakings had begun previously, the urgency of the 2002 “Bienniel Review” (as it was called by the FCC) created an ad hoc coalition of activists and academics of hitherto unknown breadth and scope.  The coalition produced significant empirically-based evidence that consolidation produced negative impacts on news coverage, children’s programming, and other areas relevant to the FCC’s inquiry into ownership rules.
The FCC and advocates of relaxation of the rules sought alternately to discredit the evidence or find flaws in its conclusions.  These attempts led the FCC in June 2003 to issue an order relaxing much of the rules, while purporting to take into account the record evidence of the ad hoc coalition.  The crux of the FCC’s decision was an attempt to construct a “diversity index” which purported to subject the ownership rules to an objective index measuring the necessary level of diversity in media voices to protect the public interest.

Members of the coalition appealed to the Federal Court of Appeals for the Third Circuit, shifting the ground from the more hostile D.C. Circuit.  In June 2004, the Third Circuit found that the FCC had failed to construct a rational diversity index, and remanded the matter to the FCC for further consideration.  In rejecting the FCC’s attempt to hide behind the language of economic analysis, the court relied upon the record developed by the ad hoc coalition.  Prometheus Radio Project v. FCC, 373 F.3d 372 (3rd Cir. 2004).
While a victory in the short term, the Third Circuit explicitly found that the FCC could, on a proper record and using a proper index, relax the media ownership rules.  Furthermore, new challenges in the media ownership arena continue to emerge, as companies continue to attempt to consolidate.  In order to sustain a serious media reform movement, it is necessary to find a way to transform the ad hoc coalition into a more permanent coalition.

III.
Lessons of the Media Ownership Fight

As an advocate working closely with the ad hoc coalition, the author identifies two primary obstacles to continued coordination among advocates and academics.  As always, there are numerous individual exceptions to these sweeping generalizations.  In seeking to build a sustainable framework, however, it is important to focus on the broader difficulties as well as on the specific examples of success.
Lack of common awareness between advocates and academics of each other’s communities and each other’s needs.  There was little awareness between the advocacy and academic communities of pressing issues or existing research.  Advocates have little knowledge of work outside their area of expertise.   Thus, while lawyers are frequently aware of law review articles, they have little knowledge of research in economics or political science that would prove useful.  Even if the legal literature made advocates aware of sympathetic academics researching media issues, it did nothing to inform advocates of potentially useful research addressing the same general issues but not labeled as “media” research.
Worse, advocates had no organized way of discovering this research, or identifying lead practitioners in order to recruit them for specific projects.  Attempts to identify research and practitioners during the media ownership fights of 2001-2004 were sporadic and subject to long periods of neglect while advocates labored on other fronts.  Relationships once discovered therefore remained in danger of languishing and disappearing as scholars moved on to other interests.  Nor did advocates display any awareness of the timetable for academic research, the cost of such research, or the motivations of academics to conduct such research.  This often made interactions difficult and frustrating for both parties.
Similarly, academics wishing to have impact on policy debates showed little knowledge of the policy environment and what areas of research would prove particularly useful for advocates.  Indeed, interested academics often proved as ill informed and ill equipped to find the advocates with whom they sympathized as advocates did in finding academics.  Once contact was made, however, academics generally insisted on conducting their research in a “neutral” manner without regard to the specific needs of advocates.  Academics often proved unresponsive to requests for narrowly targeted research aimed at addressing specific concerns raised by the FCC or the courts, preferring to focus on broader theoretical questions or work already in progress.  Nor did academics as a class demonstrate any familiarity with the background of federal regulation or the likely outcomes of the regulatory process.  Academics generally preferred to propose solutions that, while sound theoretically, had little chance of becoming reality.
Finally, academics often displayed an ignorance of how those supporting deregulation would deliberately misinterpret their work to further their own goals, or how effective such misrepresentations would be in policy circles.  This was aggravated by the trend in academic literature to present work from a “neutral” non-advocacy perspective.  Academics confronting such challenges for the first time expressed shock and occasionally retreated back into the safer and more familiar worlds of academia.  The tendency of some advocates to react with vehemence to perceived “betrayals” by these academics further aggravated matters.

Lack of a common language.  Every profession develops its own method for communicating with practitioners.  Public policy and academia are no different.  In this case, however, the lack of understanding of specialized language created particular difficulty.  Academics and practitioners blithely used terms with slight but significant differences in nuance, occasionally creating confusion and miscommunications those favoring deregulation could exploit.
For example, one of the ten papers released by the FCC in support of deregulation found that while there was some substitutability among users of some media products for other media products, the media products were not close substitutes.
  Within an academic context, the difference between “substitutes” and “close substitutes” is substantial.  By contrast, in the world of public policy, the difference is not in the least understood.  The FCC, in announcing the release of the study, portrayed the study as demonstrating that users regarded cable, broadcast television, and internet news as perfect substitutes, the exact opposite of what the study showed.
Similarly, advocates often found it difficult to explain needed research and to understand the results of the research.  Terms such as “market power” are used loosely in the public advocacy world.  Requests to generate research that such and such media have “market power” or otherwise display properties the courts or the FCC had identified as important meant little to academics without proper context.

It is worth noting that the problem of a lack of common vocabulary and a lack of awareness of the opportunities this creates for mischief frequently surfaces in technical matters.  For example, during the debate on the formation of a low-power radio service, proponents were frequently asked by policymakers whether the introduction of new low-power radio transmitters created interference for existing full power radios. As an engineering matter, one can always postulate a set of circumstances in which interference will occur.  Engineers for LPFM advocates, before becoming familiar with the world of policy, frequently tried to give too complete an answer, acknowledging the theoretical possibility of interference.  Opponents of LPFM would then seize upon these “admissions,” which were nothing of the sort in engineering circles, to further confuse the issue with policymakers.
IV.   Building A Sustainable Coalition.

Building a sustainable coalition without the advantages of industry – unified goals, extensive monetary resources, and a shameless willingness to fit research to desired outcomes – presents a challenge for advocates and academics.  Even if money existed to do so, neither academics nor advocates would favor a policy that subverted truth for policy outcomes.  Academics and advocates in this regard share a similar goal toward furthering the underlying progressive goals of the Communications Act because such a policy is best for society, not because such policies serve their economic interests.
Nevertheless, the problems identified require a long-term sustainable response.  The identification of problems should not obscure the fact that academics and activists developed fruitful relationships and coalitions during the course of the media ownership fight.  These coalitions will continue to remain necessary, as issues of media reform will continue to proceed in the same policy environment for the foreseeable future.
The author proposes that the best system to address the difficulties discussed in Part III is to, in effect, institutionalize the relationship between the academic and advocacy communities by creating a permanent “bridge” institution (or institutions) with no other goal.  Such an organization would not try to determine proper policy or seek to bring academics and activists together around particular issues.  Rather, such an organization would make itself available to academics and activists as a resource that would provide information storage, information retrieval, and facilitate opportunities for casual knowledge exchange between communities by offering the trainings and meeting space.
Examples of such organizations include the Charity Channel and Washington Council of Agencies.  Charity Channel
 exists to help non-profits raise funds, skills needed by all non-profits, and to help those providing funds identify worthy non-profits.  Washington Council of Agencies
 provides a broad organizational framework for organizations operating in Washington D.C.

For purposes of this discussion, the author will call this hypothetical organization “A/A Bridge.”

Library Functions.  A/A Bridge would, in the first instance, serve as a library and archive for information of potential use to the academic and advocacy communities.  Critically, however, the library organization and resources should be primarily self-identified by the relevant communities.  In other words, academics could place information in the A/A Bridge library that they hoped would be of use to advocates.  They should have the ability to tag this information and index it in a number of ways – possibly with the help of professional librarians.  Those using the information should likewise have the ability to ad indexing information, as well as adding comments for future users or for the author of the information.
In addition to posting such information, users could also post a list of queries.  Again, professional librarians or others skilled in research could provide valuable assistance.  Again, users should have the capacity to self-organize queries and responses and broadcast their own formulations.  This will provide valuable cross-links that might not occur in a straightforward search environment.  For example, someone doing research for a regulatory filing on common carriage might discover a useful document discussing network effects in the context of environmental pollution credits.  The document could be tagged “network effects, public goods,” general terms potentially useful to someone trying to write about intellectual property.

An example of such a structure can be found at http://del.icio.us/.  This site permits members to post “interesting” bookmarks for any interested visitors, and allows those using the service to self-organize and self-select what constitutes “interesting” and how to categorize “interesting” things.
Finally, the A/A Bridge library could allow experts from either academia or advocacy to self-identify.  Experts could identify themselves by subject area or by specific issues/areas of interest.  Those seeking experts could likewise identify themselves.
In all cases, self-organization could be facilitated through any of a number of systems that rely on repeat users over time.  Slashdot, Ebay, Yahoo! And other online communities have proposed numerous means of addressing the problem of determining what resources/people are particularly helpful and which are not.

Training/Casual Knowledge Exchange.  A/A Bridge could offer live or on-line trainings of general interest for the academic and activist communities.  In addition, it could field requests for space or trained facilitators around self-organized meetings.  The A/A Bridge could also host ongoing online for and discussion groups (and allow interested parties to define such fora and restrict participation in such fora).

Doing so recognizes the strengths and limitations of gatherings and mailing lists to date.  Participants often have limited time, and structured meetings frequently do not address specific concerns of individual participants. Oftentimes, however, casual conversations between participants, what the author calls “casual knowledge exchange,” can prove as valuable, or even more valuable, to the participants in question than the structured presentations.

A/A Bridge would facilitate such casual knowledge transfer by encouraging general training for academics by advocates and for advocates by academics.  The purpose of these trainings would be to familiarize each other with the broader generic set of issues and vocabulary rather than to focus on specific time sensitive proceedings or research projects.  At the same time, A/A Bridge should have the capacity to facilitate such specific meetings to address specific needs.

Conclusion
Sustaining the ad hoc coalition of academics and activists that developed during the media ownership proceedings in 2002-04 is critical to advancing the goal of media and telecommunications reform.  Advocates and academics have complementary skills needed to influence public policy.  In the absence of conditions that created an ecology of advocates for deregulation, the media reform community must take steps to institutionalize conditions that will create the necessary academic and activist collaboration among those favoring progressive media reform.  Creation of an institution designed to facilitate the development of such collaborations, one which takes full advantage of the ability of interested communities to self-organize and self-identify, would do much to advance this goal.
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