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Introduction

In the spring of 2003, a convoy of American troops was ambushed northwest of Basra, near a crossing point of the Euphrates.  Ground operations in America’s second Iraq war had commenced just a week before, and the media's rules of engagement were still being explained to the viewing public.  So when it was reported that the Arabic-language satellite news channel Al-Jazeera was airing footage of dead and captured American soldiers, a debate erupted.  Secretary of Defense Donald Rumsfeld claimed that the images violated the Geneva Conventions.
 Network anchors and cable news stations tried to describe the footage with words and freeze-frames.  But while gatekeepers pondered how much footage a real patriot would show, a curious thing happened: Americans saw it anyway.

As the debate raged in prime time, copies of the footage started to appear on peer-to-peer (P2P) file sharing networks.  Using programs like Kazaa and Limewire, people like me were finding the video, downloading it, and making it available to others.  The images were upsetting.  I didn't view them a second time.  But in a discussion about whether covering war is itself a war crime, there is no substitution for the thing itself.  In this small corner of the mediascape, strangers used file sharing tools to help one another navigate an obstacle to informed debate.

Those tools have become targets in another kind of conflict.  The motion picture and recorded music industries are waging aggressive legal,
 legislative,
 technical,
 and marketing
 campaigns to stamp out file sharing for its role in copyright infringement.  Their efforts have so dominated the public discourse that "P2P" and "piracy" have all but merged, leaving little space to imagine the role of file sharing in a larger social context.  The exclusive focus on copyright protection impacts our ability explore, identify, and protect the democratically useful aspects of file sharing – or any other information technology.

My employer, the Electronic Frontier Foundation, approaches this second conflict from several angles.  Perhaps most urgently, we represent the makers of Morpheus, a file sharing application, in a case now before the U.S. Supreme Court.
  We have also worked to reframe the P2P debate with public education campaigns,
 including advertising in magazines like Rolling Stone and Spin.
 On a grassroots level, we have helped people send hundreds of thousands of letters to Congress on the need for copyright law that does not stifle speech or the tools required by speakers.  Throughout these endeavors, I have found three main areas where additional knowledge would make a significant practical difference in our attempts to shape information policy: shifting the debate from economic harm to social utility, rational policy setting and political accountability, and a more unified approach to information policy issues.

Economic Smokescreens
"It is hardly a secret that record companies have fired thousands of employees and have significantly cut back on investment and expansion plans, largely do to the downturn in record sales resulting from illegal downloading via the Internet."


- National Academy of Recording Arts & Sciences, et al.

The link between file sharing and economic harm to copyright holders is frequently and passionately repeated, but it has escaped thorough interrogation.  Such an inquiry is vital, however, because this assertion provides the foundation for copyright holders' attacks on P2P and distracts from research on file sharing’s politically enabling applications.

While only one serious econometric study has investigated P2P's affect on album sales,
 its findings vitiate the claims of copyright holders.  For example, the recording industry's position suggests that music untouched by P2P should fare better in the market than material that is freely available on file sharing networks.  This is not the case.  Hip hop and pop music are widely traded on file sharing networks, but they exhibit the same sales trajectory over the last three years as country and classical music, which are comparatively absent from P2P networks. The authors conclude that it would be impossible for P2P to account for more than one quarter of the music industry's recent decline in revenues, that file sharing is likely responsible for no more than 4% of the decline, and that they cannot eliminate the possibility that file sharing has had no effect on the market. Additional economic research could help solidify these suggestive findings and encourage policy makers to be circumspect in their regulation of file sharing.

Ironically, economic research may prove most useful when it becomes passé.  The fight over piracy is incandescent, and it washes out inquiry into other aspects of file sharing.  If that fight can be defused, I believe we could ask a much more interesting set of questions.  How does grassroots distribution of media – particularly video content, the coin of our cultural realm – impact public spheres primarily served by consolidated media giants?  Can disrupting corporate distribution structures enable socially useful communication, or will rights holders simply redouble their efforts to control access to information through rights-management regimes at a different layer?  Do we create more collaboratively, less accurately or more often when we publish our own work?

Rational Policy and Legislative Accountability

U.S. copyright policy has steadily expanded rights-holder entitlements throughout the last 100 years.
 This can be largely attributed to the manner in which copyright law has historically been crafted: large industries negotiate a compromise policy, and then ask Congress to codify the product of their effort.  And yet Congress, nominally responsible for defending the public interest in these proceedings, almost always accepts the new policy as non-controversial and passes it without substantial legislative review. As a result, copyright terms have tripled since the First World War, copyright holders can condition almost any use of their work, and the penalties for violating copyright law have skyrocketed to astounding levels.  These changes were invisible to the general public, however, because they were almost never enforced against private citizens.

This idyll ended abruptly with the rise of the personal computer and information networks, which made the reproduction of copyrighted work simple and ubiquitous.  In the last 18 months, over 10,000 Americans have been sued for copyright infringement on file sharing networks.  The First Amendment also has begun to chafe publicly under copyright's restraints.
 For example, copyright has recently been used to stop the publication of academic research on copy protection mechanisms,
 to gag students using the Web to expose flaws in electronic voting machines,
 and effectively halted growth of the public domain.
  The effects of rights holder expansions are mirrored even more direly in other information policy realms.  Patent expansion, for instance, is making life-saving drugs harder to produce, and as a result may make them unavailable to residents of poor countries.
  Policy makers enable these events by treating intellectual property like manifest destiny: inexorable expansion, the benefits of which are often articles of faith.

Developing a culture of evidence-based policy setting is a crucial step in shaking that faith, but policy analysis in the realm of intellectual property is all but absent.  Instead of empirical research, Congress often relies on industry representatives wielding only anecdotal evidence.  A commonly asserted canard is that copyright provides the best incentive for making works available to the public, while “a public domain work is an orphan. No one is responsible for its life ... it becomes soiled and haggard.”
  In reality, the overwhelming majority of copyrighted books, movies, and music are out of print today despite the willingness of digital archives to make them widely available.  Copyright, in this case, is clearly implicated in restricting access to our cultural history.
  Certainly, more policy research is necessary on the foundational truisms of intellectual property.

The dearth of evidence in crafting copyright policy is echoed by the lack of voting data on copyright legislation.  This has proven to be a damaging – and persistent – lacuna in the fight for balanced copyright because it hamstrings advocates and researchers.  Grassroots advocacy on politically "mainstream" issues like taxation, reproductive rights, and the environment relies heavily on understanding the positions of legislators and crafting an appropriate political strategy.  This is often supported by the research done by groups like Project Vote Smart, which weave legislative histories and legislator's votes into a narrative around a topic.  Such "score cards" allow constituents who care about a particular issue to evaluate their representatives’ performance and urge them to change their behavior.

This strategy is nearly impossible in the realm of copyright, however, as almost all of the last decade's important copyright legislation was passed with voice votes that leave no record of a particular legislator's actions.
 This makes it exceedingly difficult to direct public pressure toward decision makers who promote - or accede to - policies that ignore the public's interest.  It basically precludes an advocacy strategy centered on traditional political metrics.  Additional criteria must be developed for judging legislators' stance on information policy even as we pressure them to go "on record" when setting that policy.

Unifying Civil Society's Approach to Information Policy

Finally, the fight over balanced IP and file sharing remains largely disconnected from other domestic and international information policy agendas.  In 1997, Prof. Boyle wrote of the need for a politics of intellectual property on the Internet that mirrored the breadth and efficacy of the environmental movement.
 By recognizing affinities in disparate groups and uniting their efforts, he claimed, we would be better situated to combat the forces of IP expansionism and protect the public domain.  Today, I would argue that this notion should be revisited and expanded beyond the Net to include a wider range of civil society interests.  Two major intersections seem particularly ripe for greater cooperation and research.

The first intersection is between U.S.-based IP and media reform advocates, who often share common goals like increasing public access to information, enhancing citizen control of information production and distribution, and dealing with monopoly and near-monopoly actors in information markets.  Media reform activists lament the homogeneity of broadcast programming and the death of localism, but many of their reform efforts must be forced through captured regulators like the Federal Communication Commission.  Other communities are trying to address the issue by lifting the tyranny of spectrum by constructing "agile radios" that use the airwaves more efficiently.
  Meanwhile, side channels like file sharing are beginning to expand the pool of available knowledge as in the example that opened this paper.  At least two dedicated projects are using BitTorrent, an advanced file sharing application that alleviates the bandwidth hurdles of early video distribution schemes, to bring broadcasting capacity to private citizens.
 By pooling their resources, I think that these communities could present a more compelling and practical set of solutions to their common problem: the anemic contributions of traditional media in an age of consolidation, message control, and fear of regulatory reprisals.

The second set of connections is among the disparate forms of intellectual property: copyright, trademarks, and patents.  Each element of IP has a distinct policy regime, but they all share a tension between property rights and public access to information goods. Civil society groups that work on IP are beginning organize around that tension in international policy forums like the World Intellectual Property Organization (WIPO).  There, recently established meetings on the “Development Agenda” have been marked by substantial cooperation among groups working on digital copyright, access to medicine, libraries, free software, and a range of other IP issues.  A common theme is the need for empirical research on the how the typically high levels of IP protection in developed countries might affect less developed nations.  Are WIPO treaties essentially wealth-transfer mechanisms that will further impoverish developing nations?  What kinds of domestic benefits can countries in the south realistically expect from protectionist IP?  Are other models of information policy like free software development, Creative Commons licensing, and broad generic medicine exceptions more beneficial than wholesale importation of American and European policy?  These are necessary questions that haven’t really been asked – let alone answered – at WIPO in its three decades of existence.

Patent reform is another good example of how IP reformers can use research to tackle seemingly unrelated topics like generic pharmaceuticals and Internet video.  In the developing world, generic medicines are the only affordable treatments for millions of people, but patent expansion threatens to take them away. In the U.S., companies claim patent protection on, and payment for, some of the Internet's most promising communication channels.
 The mechanisms are essentially identical for granting and revoking patent protection on these two classes of information goods.  The U.S. recently instituted a third-party reexamination process for challenging patents, opening the door for NGOs to intervene on the public's behalf.
 Under this regime, parties can ask the U.S. Patent & Trademark Office to review already-issued patents.  If researchers can show that the protection was improperly granted (prior art existed at the time of its invention, its invention was exceedingly obvious, etc.) the USPTO voids the patent.  The topical expertise needed for each challenge is obviously quite different, but a common civil society "prior art library" could help by spreading overhead costs among many groups while collecting their accumulated knowledge of the process.

This is by no means an exhaustive account of opportunities for civil society cooperation on information policy. Rather, I hope that it highlights the practical benefits of such cooperation and shows the interconnectedness of seemingly disparate organizations. 

Conclusion
The availability of information shapes how individuals negotiate a society, how well that society understands itself, and ultimately how it conducts itself in the world.  We understand this formulation of a democratic public sphere almost implicitly, and it provides the background for the kinds of media reform mentioned above. But ownership of printing presses or blocks of spectrum is no longer the only way to feed the information environment, and we should remember this as we check the democratic pulse of our public sphere.  File sharing provides a new, decentralized channel for distributing information.  Copyright holders can censor as effectively as a monolithic broadcaster or federal agency.  By folding file sharing and intellectual property into “traditional” media activism, we will have a more complete picture of how to construct an ethics for information policy.
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